SWFRPC Executive Committee Meeting/Conference Call
November 7, 2011

The Executive Committee of the Southwest Florida Regional Planning Council held a meeting/conference
call on Monday, November 7, 2011 in the 1st floor conference room at the offices of the Southwest
Florida Regional Planning Council located at 1926 Victoria Avenue in Fort Myers, Florida. The following
Committee Members, Members and Staff were in attendance:

Committee Members

Commissioner Karson Turner, Hendry County BOCC (Chair)
Councilwoman Teresa Heitmann, City of Naples (Vice-Chair)
Commissioner Tom Jones, City of North Port (Secretary)

Mr. Bob Mulhere, Collier County Governor Appointee (Treasurer)
Vice Mayor Mick Denham, City of Sanibel (Past Chair)

Other Members

Councilman Forrest Banks, City of Fort Myers
Ms. Laura Holquist, Lee County Governor Appointee

Staff

Ms. Liz Donley, Interim Executive Director

Ms. Nichole Gwinnett, Administrative Specialist ||

Ms. Nancy Doyle, Administrative Services Coordinator
Mr. Don Scott, Lee County MPO Director

Attorney Beverly Grady, Roetzel & Andress

Item #1 - Call To Order

Chair Turner called the meeting to order at 1:01 p.m.

Item #2 — Executive Director Interview Process Discussion

Commissioner Turner gave an update on the Executive Director Search process. He explained that the
Executive Director Search Committee and Executive Committee had narrowed the candidates down to
five candidates. The Committees decided to hold a social event on the night of December 8" and the
final interviews on December 9th.

Ms. Doyle of staff confirmed that all five candidates have accepted the dates and she will move forward
with setting the interview times.

Commissioner Turner suggested the following options for the Committee’s review:
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Option #1 - Have a certain number of questions for the candidates by the Executive Committee
members to answer on the day of the interviews; with follow-up questions being allowed by
Executive Committee members. Follow-up questions must be pertinent to the original question.

Option #2 — Have a set number of questions for the candidates and send the questions to the
candidates in advance; however, the Executive Committee members will ask only a certain
number of predetermined/selected questions. Follow-up questions will be allowed to be asked
by Executive Committee members; follow-up questions must be pertinent to the original
question.

Option #3 — Have multiple questions, with a predetermined questions to be asked of the
candidates. Follow-up questions will be restricted to that Committee member that asked the
original question and must be pertinent to the original question.

Commissioner Tom Jones stated that he selects Option #2. It has been his experience that giving the
guestions to the candidates prior to the interviews is very helpful. It doesn’t mean that the candidates
will be able to answer every question, because they will have no idea which question(s) will be asked.
He then suggested asking the entire Council membership to submit questions and give them the
opportunity to submit those questions and let them be filtered through staff in order to make sure that
there is no duplication. He also believes that the Executive Committee should be the ones asking the
questions.

Mr. Mulhere stated that he also selects Option #2 and agrees with Commissioner Jones’ statement. He
also said that by providing the questions in advance, you still get the question answered of which
candidate is doing their homework. In fact, you get it answered better because you will get to see which
of the candidates are most prepared.

Vice Mayor Denham stated that he selects Option #2 and agrees with Commissioner Jones’ statement.
Commissioner Turner asked Ms. Holquist for her input since she has been very involved in the process.
Ms. Holquist stated that she would also select Option #2.

Councilwoman Heitmann stated that she selects Option #2.

Commissioner Turner addressed Councilwoman Heitmann that he had stated within the three different
options that only the Executive Committee will be asking the questions to the candidates. During the
process she has shown a fair amount of reservation about the Executive Committee making the final
decision on the basis of the entire Council. She has also expressed concern that she would like to have
the candidates go before the entire Council to have them see how the entire process unfolds. He then
explained that he has stated that he is not in favor of that process. One thing that he is in favor of and
would like to receive the Committee’s input on the issue is that we add Ms. Laura Holquist, Chair of the
Regional Visioning Committee and Mr. Mike Grant, Chair of the Executive Director Search Committee to
the process; because he feels that they are two individuals who have a solid understanding of the
Council and the processes of what we have gone through in order to move this organization forward.
He feels that they have a good understanding of what the Council needs to look like moving forward.
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Commissioner Turner asked for the Committee’s input on having a seven person panel on conducting
the interviews.

Vice Mayor Denham stated that he agrees with adding both Ms. Holquist and Mr. Grant to the final
selection process.

Councilwoman Heitmann stated that she agrees with adding both Ms. Holquist and Mr. Grant; however,
she feels that the Executive Committee is setting them up for distrust in the process if you are going to
change it to include members from the Executive Director Search Committee and leave the other
members of the Executive Director Search Committee out. She feels that the Executive Committee
would be walking a fine line and would rather see none then some. She explained that she is very
concerned about perception and we need to maintain our credibility.

Mr. Mulhere stated that he agrees with adding both Ms. Holquist and Mr. Grant to the final selection
process.

Commissioner Tom Jones stated that he agrees with adding both Ms. Holquist and Mr. Grant to the final
selection process. He understands Councilwoman Heitmann’s concerns and he also feels that
Councilwoman Simons will also have an objection to it. He feels that all of the members should be
added to the selection process.

Councilman Banks stated that he is concerned that Hendry County is the only county represented on the
Executive Committee. The counties are the bill payers for the Council.

Commissioner Turner explained that Sarasota County was on the Executive Committee, but their
representative resigned, we can’t control what the members do.

Ms. Donley explained that both the City of North Port and the City of Sanibel are municipalities that pay
local assessments to the Council and whose representatives are on the Council’s Executive Committee.

Vice Mayor Denham suggested that we make sure that there is a representative from each of the
counties.

Mr. Mulhere suggested inviting the elected representative from the counties and/or cities who are
members of the Council to agree to attend.

Vice Mayor Denham stated that he would support Councilwoman Heitmann’s suggestion to include the
Executive Director Search Committee in the process.

Commissioner Turner stated that he would only be receptive to having the Executive Director Search
Committee sit through the entire final interview process, but the Executive Committee will be the only

ones that will be allowed to ask the questions, including the follow-up questions.

Vice Mayor Denham said that he agrees, but when it comes down to the vote of the final candidate he
feels that the Executive Director Search Committee should be involved.

Commissioner Tom Jones moved and Mr. Mulhere seconded to select Option #2 — Have a set
number of questions for the candidates and send the questions to the candidates in advance;

Page | 3



however, the Executive Committee members will ask only a certain number of
predetermined/selected questions. Follow-up questions will be allowed to be asked by
Executive Committee members; follow-up questions must be pertinent to the original
question. The motion carried unanimously.

Commissioner Turner stated that the second part is having the Executive Committee only and having the
Executive Committee asking the questions; or having both the Executive Committee and the Executive
Director Search Committee. He feels that it needs to come from the Executive Committee and the
Executive Committee only. The Executive Director Search Committee can sit in on the interview process
- - since it is a public process everyone is welcome to sit in on the process.

Commissioner Jones agreed with Commissioner Turner that the Executive Committee should conduct
the process. He indicated that there are ways to get messages to an Executive Committee member
during the interview process if someone feels that a follow-up question should be asked to a specific
candidate. The process is not precluded from people having any input; we just need to have some type
of order during the process.

Commissioner Turner asked Ms. Doyle if she feels that the process being proposed is manageable. From
an HR standpoint do you feel that the Committee is going in the right direction? Ms. Doyle replied yes.

Commissioner Turner explained to Councilwoman Heitmann that the process has been opened up to the
entire Executive Director Search Committee. He then asked her if she sees any red flags in the process
that she wouldn’t be able to support. Councilwoman Heitmann stated that she agrees with
Commissioner Jones that there needs to be control of the process; however, she does have concern that
the Executive Director Search Committee can’t ask follow-up questions.

Commissioner Turner stated that he feels that it will become an unmanageable process if we allow
everyone to have open dialog during the process. Councilwoman Heitmann stated that she feels that
the change that has been made with including the Executive Director Search Committee is a step
forward.

Mr. Mulhere asked if the Executive Committee will be making the final selection of who it recommends
to the full Council. Commissioner Turner replied yes.

Ms. Holquist explained that at one of the Executive Director Search Committee meetings, it was
discussed that they realized the Skype interviews were not going to give everything that was needed and
so it was decided at that time that the Executive Director Search Committee would then be able to
interview the candidates in person and not just the Executive Committee. Then instead of
recommending three candidates to move to the next step the Executive Director Search Committee
moved five candidates to the next step. She then asked Commissioner Turner if he was suggesting that
the Executive Director Search Committee not be involved in the final interviews and not be able to ask
any follow-up questions or the selection. Commissioner Turner replied that is what needs to be
determined at this time, but as he understands it at this time the answer is yes. The Executive Director
Search Committee will be present during the interview process, but they will not have a final number to
be registered in the vote and will not be able to ask any follow-up questions. Ms. Holquist stated that
she feels that it is a problem.
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Commissioner Jones stated that he has no problem with the entire Executive Director Search Committee
having a vote on the candidates. He feels that the Executive Committee will receive input from
individuals that have been involved in the process from the beginning and he feels that their input is
essential.

Vice Mayor Denham stated that he agrees with Commissioner Jones.
Councilwoman Heitmann stated that she supports what Commissioner Jones stated.
Mr. Mulhere stated that he also agrees with Commissioner Jones.

Commissioner Turner stated that the Executive Committee will conduct the process of the final
interviews - - asking the questions and follow-up questions - - the Executive Director Search Committee
will be in attendance. When the Executive Committee has concluded the interviews, both the Executive
Committee and Executive Director Search Committee will make the final candidate selection.

Vice Mayor Denham moved and Commissioner Tom Jones seconded to approve the following
process for the final interview process:

Option #2 — Have a set number of questions for the candidates and send the questions to the
candidates in advance; however, the Executive Committee members will ask only a certain
number of predetermined/selected questions. Follow-up questions will be allowed to be
asked by Executive Committee members; follow-up questions must be pertinent to the
original question.

Both the Executive Committee and Executive Director Search Committee will make the final
decision of who will be the new Executive Director the SWFRPC and the manner of how the
candidates are ranked is decided.

Motion carried unanimously.

Commissioner Turner stated that the next issue that needs to be addressed for the process is how many
guestions and when. He said that he is in favor of no more than 12 questions being sent to the
candidates and suggested that the entire Council has until Monday, November 14" to send staff their
questions.

Commissioner Tom Jones said that he supports each one of the Executive Committee members having
three questions. He then asked how long the interview sessions going to last and will the candidates be

allowed to have an opening or closing statement during that time.

Vice Mayor Denham stated that he feels that the interviews should be set for 1 to 1 1/4 hours with a
closing statement included.

Councilwoman Heitmann stated she feels that the interviews should be set for 1 to 1 1/4 hours with a
closing statement included.

Mr. Mulhere stated that he feels that the interviews should be set for 1 to 1 1/4 hours with a closing
statement included.
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Ms. Holquist stated that she feels that the interviews should be set for 1 to 1 % hours.

Commissioner Turner explained that the candidates will be arriving during the day on December 8" and
the social is scheduled for that evening. He explained that the entire Council will be invited. The
location is to be determined.

Commissioner Jones proposed that for the social event that staff reserve a block of hotel rooms at the
same location and also have a meeting room available at the same location. He suggested having the
social event centrally located in Fort Myers.

Vice Mayor Denham suggested having drinks and hors d’oeuvres.

Ms. Donley asked the Committee if they wanted to have staff present at the social. Commissioner Jones
replied absolutely, there needs to be staff present.

Commissioner Jones explained that the interviews will not be held at the hotel, the interviews are to be
held at the Council’s offices.

Commissioner Turner suggested that if a candidate finishes his/her interview early, then the next
candidate will start earlier than his/her scheduled time. The candidates will be notified prior.

Commissioner Turner clarified that the final selection of the candidate will be made on Friday,
December 9™".

Councilwoman Heitmann asked what time is the first interview on December 9". Commissioner Turner
replied that it would be either 8 or 9 a.m. Councilwoman Heitmann asked when would be the last
interview. Commissioner Turner stated that the worst case scenario, we should be done by 4:30 p.m.

Councilwoman Heitmann stated that the process should be expedited when it needs to be expedited.
She is not advocating that we wait like we did on Friday and Saturday. This is no insult to anybody else,
but that is why she was concerned about people being part of the process. She feels that beginning the
interviews at 8:00 a.m. and concluding at 4:30 p.m. and then having an hour of discussion would be
more than sufficient. She then suggested that after taking the vote on the final candidate that the
Executive Committee get together to make sure that they are moving forward with the process. She
then explained that she is concerned that the Executive Committee has not looked at the Executive
Director’s job description. She feels that it needs to be done prior to the next meeting on December 9,
so that we are accurate on what we expect and we are not making it up as we go.

Commissioner Turner stated that he agrees and also that another Executive Committee meeting needs
to be scheduled and it needs to be time certain. Ms. Donley explained that the earliest that the

Executive Committee could hold a meeting would be Monday, November 28"

Councilwoman Heitmann stated that she feels that the candidate should be hosted by a Council
member. She also stated that she didn’t want staff involved with hosting the candidates.

Page | 6



Commissioner Turner explained that three out the five candidates will probably be driving to Fort Myers,
but it will be the candidate’s responsibility to get from the airport to the hotel and the hotel to the
Council’s offices. The first time that a candidate will meet a Council member or staff member will be at
the social event on December 8" and then we go into recruiting mode, but we do not influence prior to
the December 8" Social Event.

Commissioner Turner asked the Committee on how they would like to choose the candidate. By
consensus or use a voting process. He asked the members to visit with staff one-on-one and anyone
that they feel is competent in HR and hiring decisions. He feels that this issue has been behind every
hold up with regards to narrowing the process down. He also noted that he was upset that the
Executive Director Search Committee didn’t do what Commissioner Tom Jones had suggested which was
vote and then remove the candidate which received the lowest votes and then vote again and keep
repeating the process.

Commissioner Tom Jones explained that if you don’t vote and remove candidates as you go along, then
you will not end up with a unanimous selection. The goal is to end up with a unanimous selection.

Commissioner Turner stated that he believes that all of us have the same reasons of why we arrived at
bringing in the five candidates. It was all because we had holes in the process.

Mr. Mulhere stated that at the next Executive Committee meeting, tentatively set for November 28",
the item for discussion will be how to set the interview process for December 9" in order to take the
candidates from five to the finalist. Commissioner Turner replied yes, or from five to two.

Commissioner Jones stated that after the Executive Committee and Executive Director Search
Committee has selected a candidate; we then need to negotiate with that candidate. He suggested that
we allow legal counsel and SWFRPC Chair to negotiate the new Executive Director’s contract. He also
asked if the negotiations can be conducted in confidence.

Mr. Mulhere moved and Commissioner Jones seconded to allow the Council’s Legal Counsel
and SWFRPC Chair negotiates the contract for the new Executive Director. The motion carried
with Councilwoman Heitmann opposed.

Ms. Holquist noted that the job description has not been reviewed since the new direction and strategy
presentation has been made. She then suggested that the Regional Visioning Committee review the
Executive Director’s job description before the next meeting of Executive Committee so they can make
any recommended changes to the job description. Commissioner Turner stated would be very helpful.

Vice Mayor Denham stated that he would also like to see the job description before the next meeting.

Item #3 — Lee County MPO Discussion

Ms. Donley explained that the Lee County MPO plans on staying within the Council until March 16, 2012.
She then noted that staff held a meeting to discuss immediate cost cutting options. Staff is proposing
and would like approval from the Executive Committee, in order to save infrastructure costs, all staff will
take annual leave on Wednesday, November 23", So the offices of the Council will be shut down over
the Thanksgiving Holiday beginning Tuesday, November 22" at 5:00 p.m. and will reopen on Monday,
November 28" at 8:00 a.m. Then in December, the Council’s traditional holiday days would be
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December 23™ and December 26™, due to when the Christmas holidays fall this year and also January
2", Staff is proposing to close down the building beginning Thursday, December 22™ at 5:00 p.m. and
reopen on Tuesday, January 3™ at 8:00 a.m. Then the week of December 26™ through the 30", staff will
take two furlough days and two leave days, which will save the Council a minimum of $11,000 to take
the two furlough days. Staff feels that by shutting down the building on December 22" at 5:00 p.m. and
reopening on January 3", there will also be a savings of infrastructure costs. Staff will not be allowed in
the building during those days, computers will be shut down completely, electricity will be turned off,
etc.

Councilwoman Heitmann stated that she would be in support of staff’s proposal, the only concern that
she has is from an administrative point of view that the Council is not in the middle of an issue which
needs to be addressed by email such as grants, follow-ups, etc.

Vice Mayor Denham stated that he is in full support of staff’s proposal.
Mr. Mulhere stated that he supports staff’s proposal.

Commissioner Jones stated that he supports staff’s proposal, his only concern would be that the Council
wouldn’t be abrogating any employee’s rights. Ms. Donley stated that staff was in agreement.

Commissioner Turner asked Ms. Donley what is the dollar amount that the Council will be saving versus
not shutting down the building. He directed Ms. Donley to send that information to the Executive
Committee.

Mr. Don Scott, Director of the Lee County MPO asked the Executive Committee members since it
wouldn’t affect the Council’s budget, can the MPO staff take leave instead of the two furlough days. Ms.
Donley clarified that the MPO staff are actually RPC staff, with the exception of Mr. Scott. But with
regard to the three MPO staff who are RPC staff members, her recommendation is furlough.

Vice Mayor Denham agreed with Ms. Donley’s recommendation.

Ms. Donley stated that all of the Charlotte Harbor National Estuary Program (CHNEP) staff will be taking
furlough days.

Commissioner Turner requested a motion from the Committee in regards to staff’s proposal.

Vice Mayor Denham moved and Mr. Mulhere seconded to implement staff’s proposal. Take
annual leave on Wednesday, November 23" so the Council’s offices will be closed for the
Thanksgiving Holiday beginning Tuesday, November 22™ at 5:00 p.m. to Monday, November
28" at 8:00 a.m. Also, the Council’s Offices will close down beginning Thursday, December
22" at 5:00 p.m. and reopen on Tuesday, January 3™ at 8:00 a.m. Then the week of December
26" through the 30" staff will take two furlough days and two leave days.

Councilwoman Heitmann asked about the question that Commissioner Jones posed. Ms. Donley
explained that it was regarding abrogation of staff’s rights.
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Commissioner Turner explained that Ms. Donley will research that issue and if she comes back to the
Committee/Council and says that it can’t be done then it won’t be, but we need to let staff know that
they have our support to implement the proposal if it found to be legal.

Ms. Donley explained that she had made a commitment to both staff and the Council that should
additional cuts have to be made to the budget, furloughs were one of the items that were mentioned
and that we would let staff know as soon as possible so that they could plan for it. This is why it is being
brought to the Committee today.

Motion carried unanimously.

Commissioner Jones asked if that is the only recommendation on the issue of the MPO. Ms. Donley
explained that the MPQO’s Executive Committee met and the decision was between staying at the
Council at $11.99 square foot and moving to the City of Cape Coral at $4.00 square foot. Commissioner
Jones stated that he understands that the MPO had chosen to move out of the Council to the City of
Cape Coral. He wants to know when the issue is going to be addressed of when the staff of the MPO is
no longer going to be staff of the RPC. He is concerned that their staff, which is being shared, is also
going to furlough, so at what point is the MPO going to take their staff and separate them from the
other RPC staff. Ms. Donley explained the MPO is getting ready to hire an auditor to start the separation
of finances and in regards to the separation of staff from the RPC who services the MPO (resignations,
etc.); those discussions have not occurred at this time.

Commissioner Jones stated that at some point the Council will have to give those employees who
service the MPO notice. Ms. Donley replied yes. Commissioner Jones stated those are the issues which
he is concerned about and was hoping to address today. Ms. Donley explained that the MPO basically
doesn’t have any employees that are their own.

Mr. Mulhere stated that the Council needs to think of other strategies to fill the empty office which will
be vacant after the MPO leaves. Ms. Donley explained that there was a brief discussion on that issue at
the Budget and Finance Committee meeting this morning.

Mr. Scott explained that there have been discussions with the City of Cape Coral and the MPO members
on how the MPO staff will be independent employees of something, but attached to somebody. He
noted that his discussion with Ms. Donley was that the MPO plans on paying their money through to
March 16™.

Commissioner Turner stated to Ms. Donley that it is pertinent that when the MPO essentially leaves and
the employees are no longer employees of the Council, what the cost savings versus the loss of revenues
from rentals would be. Ms. Donley explained that there are services that the Council can continue to
provide to the MPO.

Item #4 — FRCA Membership

Commissioner Turner stated that he feels that Council should stay involved with FRCA.
Vice Mayor Denham stated that he doesn’t feel that the Council should stay with FRCA due to the state
of the Council’s finances. He feels that there should be a dramatic reduction in the FRCA dues or not

pay at all.
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Councilwoman Heitmann stated that she doesn’t feel that a decision shouldn’t be made until the new
Executive Director is on board and the Council’s new vision process started. She recommended that the
Council remain a member of FRCA for at least another year with some guidelines of reporting and
understanding to the Council of what the benefits are on a regular basis. Her concern is if the Council
withdraws at this point that there has been a financial benefit and also a lobbying benefit in the past.
She feels that the Council is in unknown territory and she would hate to withdraw at this point in time.

Councilwoman Heitmann moved and Mr. Mulhere seconded to recommend that the Council
remain a member of FRCA for the Year of 2012 with set specific guidelines of reporting and
understanding to the Council of what the benefits are on a regular basis.

Commissioner Jones asked if the Executive Committee has the authority to make this decision. He
noted that at the last Council meeting there were members who had questions about the increase in
dues, and he is concerned that when the Executive Committee had this discussion the first time that the
Committee didn’t exceed its authority by stating that they weren’t going to renew the FRCA
membership. So now he has the same concern by having the Committee state that they are going to
renew the FRCA membership. He asked if the motion means that the Council will not have any input to
the Committee’s motion or is it a recommendation to the Council.

Commissioner Turner stated that it is his understanding that the motion is that the Executive Committee
is making a recommendation to the Council.

Vice Mayor Denham made a friendly amendment to the motion which was not to carry the
additional costs/dues imposed this year.

Mr. Mulhere explained that he had a conversation with the Executive Director of FRCA, who stated that
they would not accept that proposal. It is either you pay the current dues or not. He feels that it is good
to be a member for one more year.

Commissioner Turner stated that the return on investment is very good and he feels that the Council
would be doing itself a disservice if it removed itself from FRCA at this time.

Vice Mayor Denham stated that this process is causing a lot of people significant heartache. We are also
causing financial pain to a lot of people in our organization that we care about and here we are with an
external organization that has not provided adequate service in the past and we are going to go along
with them and allow them to increase our fees.

Ms. Holquist explained to Vice Mayor Denham the financial benefit which the Council has received from
FRCA, such as the Broadband grant for $100,000 for 2011. She noted that within the current budget
$170,000 is coming from FRCA.

Ms. Donley explained that the dues for FRCA were already embedded in the FY2012 Budget.

The motion carried with Vice Mayor Denham opposed.

Item #5 — Mr. Jason Utley’s Request
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Ms. Donley gave a background overview.

Vice Mayor Denham stated that he feels that it would cost the Council more than $12,000 to settle the
issue, so he personally feels that the Council should pay the $12,000. He feels that the Council will
expend that amount of money and more in staff time and legal costs to go fight the issue.

Commissioner Turner introduced Attorney Beverly Grady of Roetzel & Andress, representing Mr. Jason
Utley.

Mr. Mulhere stated that he agrees with Vice Mayor Denham, but with the elimination of the Mr. Utley’s
probationary period. He also suggested that if there is an agreement among the Committee to pay Mr.
Utley his request that Mr. Utley also agree to no litigation. No lawsuits associated with this issue.

Commissioner Jones asked if there is a current lawsuit associated with this issue and is there a grievance
filed by Mr. Utley. Commissioner Turner replied that there is no grievance and no lawsuit at this time.

Commissioner Jones asked if the Council has followed the same procedure(s) as with any other
employee(s). Commissioner Turner replied yes.

Councilwoman Heitmann stated that she is going to refrain from making any comments at this time.

Commissioner Turner explained that if this request is granted, then from this point forward we would
allow any employee of the Council, regardless whether they have a contract or not, that states the fine
print of that they want to get paid upon termination or whatever occurs. There are contract employees
that you sit down and go through the finite details of their contract and in those contracts, if those
employees have those basis covered then that is what occurs. With Mr. Utley’s request, as Chair of the
Council, it is his opinion that we paint the new Executive Director, the Interim Executive Director and
any other person associated with this organization that is in a management position into a very bad
corner for future years to come, because they are going to have to deal with this decision and how it
sets a precedent, which he doesn’t want to set. He said that he is not in favor of the request.

Mr. Mulhere stated that he would like to hear from Attorney Beverly Grady.

Commissioner Turner stated that he gets very uncomfortable when he hears from someone’s legal
representative because it becomes legal action that is being taken. If we have a lawsuit and/or a
grievance that has been filed, then we need to see that and our legal counsel needs to respond to that.

Councilwoman Heitmann suggested that the Council retain legal counsel to deal with this issue.

Commissioner Jones stated that usually before any motions are made there is discussion and public
comment. He then suggested that the Committee follow that procedure before any motions are made.
He then asked if any public comments cards have been filled out.

Vice Mayor Denham stated that he feels that this type of discussion should be done in a “shade” session
and should not be done in a public forum. He said that he feels very uncomfortable having legal
representatives sitting in the audience when this issue is being discussed. This should have been done in
a “shade” session first. Commissioner Turner stated to Vice Mayor Denham that he agrees if it had
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already gone to litigation or if a lawsuit had been filed. The fact is that essentially no legal action has
been taken, so it is just discussion at this point.

Mr. Mulhere explained that there has been some “posturing” and some “implied” legal action, but there
is no pending legal action.

Attorney Beverly Grady of Roetzel & Andress , representing Mr. Jason Utley, referred to the letter dated
October 6™, which was distributed at the October 6™ Budget and Finance Committee Meeting.

Both Commissioner Tom Jones and Mr. Mulhere asked if it was the same letter as what they received
from Mr. Utley dated today. Attorney Grady stated that it is a different letter. She is referring to the
letter which was reviewed at the Budget and Finance Committee which they referred the issue to
Executive Committee.

Attorney Grady stated that it was her understanding that the process was that it went before the
Executive Committee first and they referred it to the Budget and Finance Committee, who then referred
it back to the Executive Committee. Commission Turner replied that is correct. Attorney Grady
explained that she wanted to see how the process was going to unfold.

Commissioner Turner explained to Attorney Grady that he has strong reservations discussing this issue
with her because he doesn’t feel comfortable in doing so. He also feels that he needs to refer to the
Council’s Legal Counsel, who is also the Council’s Interim Executive Director, to ask for her opinion. But
for the record his recommendation is “no.”

Ms. Donley explained that there is no history of the Council granting severance pay to at will employees.
An action of severance pay would set a precedent going forward. The Council is in a period of budget
crunch and there is no pending litigation. It is only a request to the Council, which has gone through the
committees and the Executive Committee can make its recommendation either to grant this request or
not. The ultimate request is to reinstate Mr. Utley, which is stated in the letter. Should the Council
decide to continue to follow its policies as it has in the past, which is not to grant severance, then that is
the decision of the Executive Committee and you can see what develops next. Should a suit be filed,
then the Council could go into mediation and make some sort of settlement, should it get to that point.
But we are not at that step because no decision has been made as whether or not the Council is going to
agree with the request that has been made, either reinstate Mr. Utley or pay him severance.

Attorney Grady said that another alternative is to discuss settlement at this point.
Mr. Mulhere moved to recommend to the Council to tender $12,000 severance to Mr. Jason
Utley with the condition that Mr. Jason Utley agrees in writing that there will be no litigation
related to this situation.

Commissioner Turner stated that the motion dies due to the lack of a second.

Ms. Holquist explained that if there is any severance there is always a release that goes with that

severance, which includes no litigation. This issue has to do with looking at the Council’s procedure. If

you grant Mr. Utley’s request and pay him severance, then you will set a policy of paying out severance.
This is a policy decision of paying out severance.
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Commissioner Turner explained that there needs to be a motion made on this issue.
Commissioner Jones stated that after receiving the answers to his questions and hearing what Ms.
Holquist just said about setting a policy, there is only one thing to do and that is to deny Mr. Utley’s
request.

Commissioner Jones moved to recommend to the Council to deny Mr. Jason Utley’s request.
Commissioner Turner stated that the motion dies due to the lack of a second.

Mr. Mulhere moved and Vice Mayor Denham seconded recommend to the Council to tender

$12,000 severance to Mr. Jason Utley with the condition that Mr. Jason Utley agrees to sign a

release.
Commissioner Jones stated that he will not support the motion because it sets precedence.
Councilwoman Heitmann stated that she does not feel comfortable in making a decision today.
Commissioner Turner stated that he will not support the motion.

The motion failed with a vote 2-3.

Commissioner Tom Jones moved and Councilwoman Heitmann seconded to deny Mr. Utley’s

request in its entirety, both the severance request and reinstatement of employment. The

motion carried unanimously.

Item #6 - Adjournment

Ms. Donley announced that the next meeting will be advertised in the Florida Administrative Weekly for
Monday, November 28" at 9:00 a.m.

Commissioner Jones requested that for future agendas that there is an item titled “Other Business”. He
noted that he has been given notice that the City of Sarasota would like to join the Council and the
reason for him bringing up the issue is that it is going before the City Commission on November 9",
which means that this will occur before the Council’s next meeting. He asked if there has been a
request from the Council and has it been added to the agenda for the Council.

Ms. Donley explained that she has not received a formal request from the City of Sarasota to come back
to the Council. Itis her understanding that the meeting on November 9™ is a workshop for discussion
purposes and that Sarasota County had initiated the discussions and has invited the Council, City of
Sarasota, City of North Port, City of Venice and Town of Longboat Key to discuss the same issues as with
the City of Cape Coral.

Commissioner Jones asked if this issue will be placed on the Council’s November 16™ agenda. Ms.
Donley replied that she feels that it depends on what happens with the discussions with Sarasota
County, because it could be that Sarasota County opts for the same process that is being used by Hendry
and Collier Counties where it is paying its assessment and its municipalities are having seats at the table
based on the county paying the full assessment. The practice was that there was three seats which two
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go to the county and one went to the municipalities and the municipalities were supposed to decide
amongst themselves how that seat was to get assigned. Then there was a process in 1988 where cities
were allowed to buy a permanent seat on the Council; however, our rules do not reflect that process.
The rules that were amended to take care of that process do not properly reflect the process.

Commissioner Jones thanked Ms. Donley for the information and stated that they are discussing
membership on the Council in a manner that is not congruent with the Council’s by-laws or the statutes
which can be a concern. Ms. Donley stated that she would be happy to add it to the November 16"
Council agenda as an update.

Mr. Mulhere stated that we need to look at the Council’s Interlocal Agreement to see if any changes
need to be made. Ms. Donley stated that the rules also need to be examined which implement the

Interlocal Agreement and the statute.

The meeting was adjourned at 2:50 p.m.
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